


DOING
NOTHING
IS NOT 
AN
OPTION. . . 

In Issue 4 of The Secret Ingredient, we introduced a report
on food fraud entitled “International and national regulatory
strategies to counter food fraud”, published by The Food
and Agriculture Organisation of the United Nations, together
with UCLA Resnick Centre for Food Law and Policy (the
“Report”). A copy of the Report can be found here.

The Report talks about the various different methods of
tackling food fraud from food safety and quality legislation
and consumer protection legislation to contract law and
trade practices. The resounding conclusion is that the food
sector needs to do more in terms of self-regulation in order
to meet the issue of food fraud head-on. Indeed, the Report
concludes with the following: 

“…doing nothing is not an option in order to maintain consumer and stakeholder confidence in
food systems, food products and the ability of national authorities as a whole. 

All it takes is one food-fraud crisis to undermine this confidence.”

1.      Adopt a definition of food fraud

Does your organisation have a definition of food fraud? Do your employees understand what

food fraud is and what to look out for? Having a definition of food fraud means that the whole

organisation is on the same page when it comes to this issue; it also highlights the importance

of the issue to your business.

2.      Education is key

Your employees are your eyes and ears on the ground and therefore, educating them about

common types of food fraud and how it can affect your business is vital. Employees should be

aware of the various ways in which food fraud can be perpetrated (e.g. a rogue employee or

supplier) so that if they witness something unusual or untoward they will be alive to the issue

and will hopefully act accordingly.

3.      Whistleblowing policy

Does your organisation have a whistleblowing policy? Employees should feel secure enough to

report anything suspicious without fear of reprisal against them.

WHAT IS IT THAT ORGANISATIONS OPERATING WITHIN
THE FOOD SECTOR NEED TO DO TO TACKLE THE ISSUE?

https://www.fao.org/3/cb9035en/cb9035en.pdf
https://www.fao.org/3/cb9035en/cb9035en.pdf


4.     Policies and procedures

Do you have policies and procedures that have food fraud as their focus? The Report is clear

that in order to tackle the problem of food fraud it should be distinguished from general

food safety and quality measures.

5.     Contractual protection

Do your contracts contain relevant provisions to protect against unwanted behaviour? See

Issue 4 of The Secret Ingredient for some hints and tips on what to include.

6.     Invest in technology

Technology moves on at a rapid rate. There are new technologies that can help to detect and

protect against food fraud. For example, block chain technology is increasingly being used to

ensure the transparency and traceability of food supply chains.

7.      Know your suppliers

This cannot be reiterated enough. It is essential that you carry out full due diligence on any

new supplier and regular audits of existing suppliers. This should include those organisations

further down the supply chain to ensure the integrity of your product.

As they say, prevention is better than cure. It is much better to get
ahead of the issue with some of the above practical suggestions than
to wait for a problem to occur. That could result in huge remedial
costs, not to mention the risk of loss of reputation.

HOW CAN TENET HELP? 
For more information on how you can
better prevent or investigate fraud within
your business, get in touch via email or
call 0121 796 4020.
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Many people think of court proceedings as the end game i.e. the route taken once a party
has gathered all of the information needed to bring a claim. However, this is not always the
case. The civil courts have at their disposal a number of powers that can assist parties
investigating a wrongdoing by providing routes to gather evidence, identify wrongdoers,
seize assets and prevent further wrongdoing. 

INVESTIGATIVE TOOLS PROVIDED BY
THE CIVIL COURTS: PART 1

 

Many of these tools are available at an interim or pre-action stage. In this issue we take a look at
non-party disclosure and ‘Norwich Pharmacal’ orders. 

Non-party disclosure orders / ‘Norwich Pharmacal’ orders

Non-party disclosure or ‘Norwich Pharmacal’ orders are used to obtain disclosure from parties
not directly involved in proceedings where those parties may hold documents or information
that reveal the wrongdoing of another.

These applications to Court are often used to help a victim identify who the perpetrator or
beneficiary of a fraudulent event may be, for example identifying from a bank account number
who the account holder is (often in employee fraud investigations) or identifying who has leaked
confidential information. In the food sector, the leaking of confidential information can have
potentially huge financial consequences, and therefore time is of the essence. Such applications
can be expedited and can sometimes be dealt with on paper saving both costs and time.

There are two routes to obtain disclosure from a non-party to proceedings or potential
proceedings. The first is via the procedure set out in rule 31.17 of the Civil Procedure Rules 1998
(“CPR”) (often supported by the Bankers Book Evidence Act for financial information from banks),
however this may only be used where court proceedings are already underway.

The alternative route is via a ‘Norwich Pharmacal’ application. Commonly, disclosure from non-
parties (third parties) is required to assist in identifying a potential defendant or to obtain
information required to properly set out a claim (i.e. before proceedings have been initiated), in
which circumstances CPR 31.17 is not available. It is at this pre-action stage where Norwich
Pharmacal relief can be utilised.

However, Norwich Pharmacal relief is not generally available against a respondent who is likely to
be a party to the potential proceedings. The correct application for disclosure against a potential
party is under CPR 31.16. 

The food sector is a global industry. More often than not, supply chains will touch numerous
different countries and jurisdictions. A recent change to Practice Direction 6B of the CPR will
hopefully make it easier to bring the above applications against parties that reside outside of
England and Wales. Further information on these changes can be found here: 

Here at Tenet we have the experience and expertise required to identify relevant third parties
who might hold key information, and to successfully apply for disclosure that may unlock a claim.  

https://tenetlaw.co.uk/articles/update-new-gateway-for-service-out-comes-into-force-on-1-october-2022/
https://tenetlaw.co.uk/articles/update-new-gateway-for-service-out-comes-into-force-on-1-october-2022/
https://tenetlaw.co.uk/articles/update-new-gateway-for-service-out-comes-into-force-on-1-october-2022/
https://tenetlaw.co.uk/articles/update-new-gateway-for-service-out-comes-into-force-on-1-october-2022/


Pret a Manger is at the centre of another shocking food allergy death after
Celia Marsh, a 42-year-old dental nurse, died after eating a super-veg
rainbow flatbread labelled “vegan” from the food retailer in December
2017.

An inquest heard that Pret a Manger neglected to check its supplier’s
claim to be providing dairy-free products. Traces of dairy protein were
found in the “dairy-free” yoghurt supplied by Planet Coconut, the UK
manufacturer and distributor of products developed by Australia-based
yoghurt company CoYo.  

Kirsty Langford, a trading standards officer for Bath and North East
Somerset Council, told the inquest Pret a Manger had not apparently
conducted its own audit of the claims made by Planet Coconut. Ms
Langford continued: “When we went back to Planet Coconut we weren't
supplied with any test certificate and we weren't sure that Pret had been
supplied with any either - we haven't been supplied with any evidence of
that.”[1]

Given the severity of food allergies, as in this case, it is vital that “free-
from” claims are verified by rigorous testing and traceability. 

This tragic death is a stark reminder of the importance of fully auditing
your suppliers and testing any claims made about the products supplied
to you. There are no grounds for shying away from such steps and any
suppliers reluctant to provide information, evidence of testing or access to
facilities or products for verification should be treated with caution. 

THE IMPORTANCE OF

AUDITING YOUR SUPPLIERS
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Despite advances in legislation, regulation
and technology, fraud continues to occur

across the food industry.

Food fraud
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