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Issue 6

BECAUSE GETTING IT RIGHT MATTERS

Welcome to the Secret Ingredient. Our quarterly newsletter helps food and drink sector
professionals with fraud prevention planning, advice on protecting brand integrity and
recommendations to improve quality control - all from a legal perspective.

We look into the latest industry trends and developments impacting the sector, including evolving
regulations and competition pressures, greater transparency and traceability, securing supply
chains, preventing fraud, and environmental sustainability. Be sure to stay up-to-date by looking
back at previous editions and get the insights and advice you need to stay ahead.

TAKE ALOOK BACK AT ISSUES 1-5
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Looking ahead to 2023...

In those hazy days between Christmas and New Year we can
find ourselves looking back on the last 12 months, cherishing
memories made, lamenting on opportunities missed and just
generally wondering where the time has gone. But January is
different, full of hope and optimism, a time for looking forward
to the next 12 months — perhaps setting new goals and making
plans.

Looking ahead to the risks and trends that may affect your
industry, can also mean getting ahead. When competition is
high and times are hard, being prepared can set you apart. READ MORE e
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GENERAL TRENDS

At the heart of 2023's challenges will be the economic downturn, with economists predicting
that the UK will be in recession for the whole of 2023. These economic circumstances drive
consumer behaviours, but also create financial pressure which can lead individuals and
businesses to desperate measures to stay afloat. This may manifest itself as cutting corners on
quality, finding cheaper suppliers and less superior ingredients, or it can result in individual or
groups of bad actors establishing fraudulent schemes, be that by taking advantage of
weaknesses in financial systems, or loopholes in quality assurance.

The cost-of-living crisis will continue into 2023, with consumers concerned about food affordability
and energy costs connected with food preparation. The cost-of-living crisis is having a profound
affect on some lower income families and individuals who are having to rely more heavily on food
banks and may be tempted to use food stuffs that are past their sell-by-date or cut energy bills by
turning off fridge/freezers. Businesses in the food and drink industry may need to increase consumer
awareness of food safety, including educating consumers about the signs to look for to determine

whether products are “bad". Consumers are facing a challenge

when they have allergy issues, causing increased costs on day-
to-day consumables for them at a time when saving money is
needed. In December, the Food Standards Agency found that
households with food hypersensitivity - food allergy, intolerance
and coeliac disease - spent an extra 14p for every pound
compared to those who didn't need to buy alternative and "free
from" products. Businesses also need to be alert to suppliers
cutting corners — perhaps using ingredients of questionable
quality or reducing cost by changing processing methods. All
contracts should include minimum standards that are

measurable, and these standards should be checked on a

regular basis.


https://tenetlaw.co.uk/

e COST - CUTTING

As businesses continue to grapple with inflation, climate change, energy prices and availability
issues, many may look at ways to reduce production costs. However, this should not result in
lowering food safety standards. The retention of food safety standards ought to be of
paramount importance given the reputational damage that just one food safety incident can
cause. Cost-cutting can be achieved through legitimate development strategies, for example,
reformulating products or streamlining packaging. Affordability will be high on the agenda for

many consumers during 2023.

e CLIMATE CHANGE / SUSTAINABILITY

Perhaps not top of the agenda given the current economic circumstances, but consumers are
increasingly concerned about the impact of the food and drink industry on climate change.
Alongside such issues are considerations of sustainability, and an increasing trend towards
reduced meat intake and a ‘flexitarian’ diet. This has led to new technologies exploring more
sustainable options and re-creating meat and dairy products for those choosing to eat more
sustainably for climate reasons. Such advances bring increased food safety concerns and

controversy over the labelling of non-meat and non-dairy products.

Misrepresentation claims relating to environmental, social and governance (“ESG”) credentials
have increased over the last 12 months and this trend looks set to continue. Businesses within
the food and drink industry need to be cautious about making inaccurate or reckless claims

(i.e. claims that cannot be substantiated) about sustainability or the environmental impact of

products.
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Supply chains have been considerably challenging since the COVID pandemic, and with
extreme weather events and the war in Ukraine continuing apace, it appears such challenges
are set to continue. Cost and availability issues will be the main challenges and as suppliers
look for alternatives, standards may well be compromised. As stated above, ensure all
contracts with suppliers contain your minimum requirements, ensure these are measurable
and check them regularly. It is fundamental that sufficient due diligence is completed when
onboarding new suppliers. If suppliers are unwilling to provide you with information or access
then they are to be treated with caution; open and honest relationships with suppliers are key
to enable you to ride out the challenges together.
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Not unique to the food and drink industry, but the number of companies going into insolvency
is on the rise in the UK. According to The Insolvency Service, the number of registered
company insolvencies in November 2022 was 2,029, an increase of 21% compared to the
same month in 2021, and 35% higher than the number in November 2019. When a company is
in financial difficulty, directors need to be mindful of the competing interests of its members
versus its creditors.

On a practical level, during times of financial difficulty, directors should:

e ensure they are kept abreast of the company’s financial position

» have their legal duties at the forefront of their minds

¢ be conscious of making factual statements to creditors about the solvency position of the
company

e ensure that Board meetings at which the company’s financial position is discussed are
accurately recorded in writing

e seek professional advice early

tenetlaw.co.uk



mailto:hello@tenetlaw.co.uk
https://tenetlaw.co.uk/

WHAT WE KNOW IS TOO IMPORTANT NOT
TO SHARE

65% of companies experienced fraud in the past 24 months and the COVID-19 pandemic will lead to
the uncovering of more historic fraud. The world is changing, home working is driving a change of

behaviours. The volume of emails and pace people operate is contributing to the increase in

cybercrime, mistakes and concealment. Fraud and employee fraud are not black and white concepts

and dishonest actions are becoming increasingly easier to justify.

Having policies and procedures in place is
important, but employee “buy in” is key.
Employees are the first line of defence.
They ensure effective surveillance on the
frontline. Therefor they need to be
equipped with the knowledge and skills to
protect themselves and the business from
sophisticated attacks that are becoming
increasingly common, yet more difficult to
detect.

Training is essential to raise awareness of
fraud within your business, the risks are too
high to ignore and the advantages are too
important to not get right.

Our goal is fraud prevention and
minimising the risks through education
and training. This helps ensure behaviours
are shifted and mindset is changed to help
recognise potential threats and promote a
positive culture. Being empowered by
knowledge will help embed a more
positive and balanced culture ensuring
employees can focus on the business.

We will share our insight into the reality of
fraud, financial crime and regulatory risk.
Helping businesses to identify red flags,
prevent, detect and respond should issues
arise. Sessions are designhed to be
interactive and engaging. We combine our
real-life experience, together with stories
that have made the news, to bring topics to
life and discuss “horror stories”.

Having specific knowledge of a sector,
especially where the financial crime and
compliance law is complex and regulatory
requirements change frequently, helps us
fully understand the business and the risks
they face.

We service a portfolio of clients from SME’s
up to FTSE 100 companies and PLC’'s who
confidently choose Tenet to solve disputes
and compliance issues regarding fraud and
financial crime.

e Common types of Cybercrime

e Procurement Fraud Risks

e Internal Fraud Risks

e Employee Fraud

¢ Anti Money Laundering

e Why people break the rules

¢ Understanding legal remedies

e Detecting, responding to fraud and
“top-tips”

To ensure your business obtains maximum

value, we specifically tailor the sessions

around the bespoke needs of your team and
regulatory obligations

If you would like to get ahead of these
challenges please get in touch for a chat.
Every organisation will require varying levels
of support and advice, so our team of
experienced lawyers will work with you to
deliver exactly what you need to suit your
business and your budget.



Investigative tools
provided by the civil
courts; Part 2

The civil courts have at their disposal a
number of powers that can assist parties
investigating a wrongdoing by providing
routes to gather evidence, identify
wrongdoers, seize assets and prevent
further wrongdoing. Many of these tools are

available at an interim or pre-action stage. In this issue, following on from Part 1 of our series
on the civil courts’ investigative tools, we take a look at Bankers Trust Orders and the
Bankers Book Evidence Act.

{3 Bankers Trust Orders

A Bankers Trust Order (“BTO") is an equitable remedy established in the case of Bankers Trust
Company v Shapira [1980] 1 WLR 1274. It is distinct from a Norwich Pharmacal Order or NPO
which we discussed in our previous issue. In the original Bankers Trust case, the applicant
requested disclosure from a third-party bank of correspondence, cheques and banking records
relating to two individuals who had presented forged cheques. The Court granted such order at

a pre-action stage on the basis that:

There was strong evidence that the claimant had been fraudulently deprived of such funds;
That delay may result in the dissipation of funds before the action came to trial.

BTO’s are often made without notice, and may also be accompanied by an application for a
freezing injunction over the relevant funds. Some practical tips when considering a BTO are to
act quickly to avoid dissipation of assets, and to target the request for documents as the

claimant will be liable to pay the costs of the bank in complying with the order.

In the recent case of LMN v Bitflyer Holdings Inc and others [2022] EWHC 2954 (Comm) a BTO
was ordered against a number of cryptocurrency exchanges who were ordered to provide
“know your client” and anti-money laundering information that had the potential to reveal the

identities of individuals behind fraudulent transactions.



.+ Bankers Book Evidence Act 1879

The Bankers Book Evidence Act (“BBEA”) has been around for some time but is
actually fairly limited in its scope. Essentially, under section 7 of the BBEA, any party
to legal proceedings can ask the court to exercise its discretion to permit the
inspection of entries in a “banker’'s book”. The term “banker’'s book” is defined as
“ledgers, day books, cash books, account books and other records used in the
ordinary business of the bank” (section 9 BBEA).

The recent case of Meng v HSBC Bank plc [2021] EWHC 342 (QB) confirmed the
narrow scope of the legislation in that it is limited to use by parties to legal
proceedings in the UK only, and limited to the disclosure of transactional records i.e.
it only applied to materials evidencing banking transactions and did not extend to
correspondence or regulatory records, for example.

Although narrow in scope, there may be circumstances where a BBEA order can
assist in identifying where funds have been directed and even uncover the identities
of those individuals involved. That may be information about an employee from
their bank when the employee has been discovered to be favouring a supplier who
you have found to have provided substandard product, or about a supplier where
you suspect they are aware of their raw products are not those represented to you
and a third party can confirm that to you. It is always important to stand back and
think which people or organisations independent to those you suspect of
wrongdoing may have some information to help you unlock an investigation.

Here at Tenet, we have the
experience and expertise required

to identify relevant third parties
arun.chauhan@tenetlaw.co.uk
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who might hold key information,
and to successfully apply for
disclosure that may unlock a claim.

Get in touch if you want to know
more . . .
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Corporate criminal liability:

faillure to prevent fraud

Fraud:
Chain”, a report published by the
House of Lords Fraud Act 2006 and

“Fighting Breaking the

Digital Fraud (the
“Committee”) on 12 November 2022
(the ) considers whether a

‘failure to prevent’ offence could
hold the key to fraud prevention
across a wide variety of commercial
sectors.

The Report states: “Encouragement
does not go far enough. We believe
that real action will only be
prompted if liability is imposed or
increased on fraud enabling sectors,
that are not taking sufficient steps to
prevent fraud or tackle its
consequences. There are two ways of
achieving this: criminal offences and

regulatory measures.”

The Committee heard from a number
of witnesses including the Fraud
Advisory Panel whose stance was
that corporations need to Dbe
incentivised to design fraud out of
their products and services.

Creating corporate criminal liability
for fraud may be seen by some as a
nuclear option, but there is
precedent that such legislative
better

corporate behaviours. For example:

action can bring about

The Health and Safety at Work Act
1974 - which sets out a statutory
duty of care for employers to ensure
the health, safety and welfare at work
of all employees. Failure to carry out
this duty will result in liability and
can result in prosecution of directors
where the offence can be linked to
their consent, connivance or neglect.

The Health and Safety at Work Act
1974 - which sets out a statutory
duty of care for employers to ensure
the health, safety and welfare at work
of all employees. Failure to carry out
this duty will result in liability and
can result in prosecution of directors
where the offence can be linked to
their consent, connivance or neglect.

Section 7 of the Bribery Act 2010
which creates corporate criminal
liability in circumstances where a
person associated with a commercial
organisation commits a Dbribery
offence and the company did not
have adequate procedures in place

to prevent it.

Part 3 of the Criminal Finances Act
2017 under which corporates can be
prosecuted for failure to prevent the
facilitation of tax evasion in
circumstances where they did not
have reasonable procedures in place

to prevent it.
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The Law Commission recently consulted on the law relating to corporate criminal
liability in instances where an employee or agent has committed fraud for the
benefit of the company, and the Government is currently considering a number of
options in that regard. Given the growing calls for greater action on fraud at
Government level, and the apparent success of similar legislative action such as
the Bribery Act 2010, corporations ought to brace themselves for this change of
approach. Indeed, in its recently published response to the House of Commons’
Justice Committee report on “Fraud and the Justice System”, the Government has
indicated that it is considering the creation of an offence for failure to prevent
fraud.

Any ‘failure to prevent’ offence concerned with the prevention of fraud is likely to
follow the model set by other ‘failure to prevent’ offences such as bribery and tax
evasion whereby a defence to the prosecution of such an offence would be the
existence of reasonable or adequate procedures in place for the prevention of
fraud.

For the food industry, this looks like creating contracts with the relevant provisions
to protect against unwanted behaviour, having a whistleblowing policy in place,
educating employees about food fraud and more general types of fraud, having
internal policies and procedures that address fraud, due diligence on suppliers and
investment in technology.

At Tenet our team would advocate such measures in any event for a whole host of
reasons, but the creation of corporate criminal liability for fraud is certainly a great
incentive for anyone yet to address fraud prevention within their business. If you
need help with this, then please contact us at hello@tenetlaw.co.uk

Esther Phillips

esther.phillips@tenetlaw.co.uk e®s
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In late October 2022 the Fraud Advisory Panel hosted an expert
discussion on the harm caused by alcohol fraud — a poorly understood
and largely hidden area of crime. This special report delves more
deeply into the extent of the problem and the front-line work of the
people trying to tackle it.

Tenet Partner Arun Chauhan, is the Trustee Director for the Fraud
Advisory Panel a respected and influential charity and independent
voice of the anti-fraud community.

Read the report

FRAUD
/ ADVISORY
FAMNEL

What’s
your
poison?

The true cost of fake
alcohol and how to
catch the culprits


https://www.fraudadvisorypanel.org/wp-content/uploads/2023/01/FAP-Special-Report-on-Alcohol-Fraud_WEB.pdf
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The price
we all pay

Each year fake wine, beer
and spirits are estimated
to cost UK business some
E200m in lost sales and

almost 3,000 lost jobs.’

Victims range from producers
to retatlers (large and small),
and fram high-end investors
to general consumers who
cannot be certain that the
bottle of wine or spirits they
have purchased in their local
shop is actually the real deal,
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THEFOOUSECTOR

What makes Tenet different is that we are a
specialist compliance, investigations and litigation

law firm.

We focus on responding to fraud and financial
crime compliance for our clients across the UK

and overseas.

Our experience and sole focus is our expertise of
dealing with a range of financial crime and fraud
issues and applying that detailed and experienced
knowledge to certain sectors, including food.

Our approach has been in our
Food Fraud

commentating in publications such as New Food

recognised

speaking at conferences and

and Food Science & Technology.

If you have any questions or would like more
information about the articles in this newsletter
or about the work we do, please get in touch, we

would be happy to help.
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